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District court holds broker
subject to cargo damage
suit, but enforces limitation
of liability from shipping
documents
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By William D. Brejeha, 5copelilla, Garvin, Ught & Hanson

In Commercial Union Insurance Co. v. Forward Air,
Inc., 1999 Fed. Car. Cases '1149,240 (U.S. Dist. Court,

S.D.N.Y., 6/14/99), the District Court denied in part and
granted in part the defendant's Motion for Summary

Judgment. AI issue there was an insurer's subrogation
claim whicn the insurer pursued after paying a shipper's
claim for 125 computer hard drives on a move from Miami
to Boston which Forward agreed to provide in its status as
a licensed transportation broker. The parties agreed that
Forward acted solely as a broker and not as a carrier on this
move. In the shipping documents that Forward issued,
Forward also stated that its maximum liability would be
fifty cents ($0.50) per pound unless the shipper declared
some higher value and an insurance surcharge added on to
the transportation charges Forward assessed, based on its
limited liability.
Forward's motion asserted that its stipulated broker status left it immune from Carmack or any other kind of suit
for cargo damage, citing the first opinion in Custom wherein ludge Kocoras clearly held that brokers were not subject
to Carmack Amendment liability. Like the broker in
Custom, Forward also asserted that Carmack was the only
shipper remedy for cargo loss and damage on an interstate
shipment and it preempted all other actions; thus, the broker argued it was immune from any suit because the
Carmack remedy did not apply to it. The Forward court
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rejected this theory and held that while the Carmack remedy preempted state law claims against carriers, there was
no such preemption against brokers. The district court then
addressed a series of decisions from other jurisdictions
where actions against brokers were sustained on negligence
and breach of contract theories. Based on these decisions,
the court found Forward could be liable for the cargo loss
and damage at issue and denied its motion for summary
judgment based on its brokerage status.
Forward had better luck with its limitation of liability
defense. The district court found that broker limitations of
liability were to be resolved by state and federal common
law principles, not Carmack principles applicable to molor
carriers. The court then noted that the shipper had the
opportunity to declare a higher value when tendering the
shipment to the broker at origin and chose not to do so. On
these bases, the court found that the shipper was bound to
accept the lower value and that the broker's contract was
enforceable. The court distinguished a decision wherein a
limitation of liability issued by an unlicensed broker had
been ruled unenforceable, finding Forward's licensed status rendered that decision non-controlling given the facts at
issue there.

District court refers broker/
carrier dispute to DOT under
primary jurisdiction and then
takes the case back when DOT
refuses to act!
BV William D. Brefcha, Scopelltls, Gervln, Light 6: Hanson

Phoenix Assurance Company v. K-Mart Corp., 977
F.Supp. 319 (D.N.J. 1997) was another cargo loss and
damage case involving property brokers. This case also
involved an entity that claimed to be an "air freight forwarder" exempt from DOT jurisdiction. Consistent with
the Custom and Forward decisions addressed above, the
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district court in Phoenix refused to grant summary judgment based on status issues growing out of the broker/carrier status distinction in Carmack Amendment litigation.
The district court also refused to resolve the broker/carrier
status dispute between the parties based on their respective
DOT authorities. Instead, the district court attempted to
resolve the status dispute by referring the issue to the U.S.
Department of Transportation, the agency now having
jurisdiction over transportation licensing following the
elimination of the Interstate Commerce Commission with
the ICC Termination Acts of 1995. This decision was an
appropriate one as DOT was better suited to resolve the
respective parties' disputed status than was the court.
The weakness with this referral, however, was that it
assumed DOT would decide the matter. Indeed, the doctrine of primary jurisdiction only makes sense in those
cases where an administrative agency accepts the court's
referral of the question and tries to answer it. However,
DOT had refused to answer the question referred by the
district court and merely allowed the issue to sit until the
court agreed to resolve the question itself. Accordingly, the
case is still pending and the district court will make its own
determination of the parties' status.
Based on K-Mart, litigants should be warned that primary jurisdiction referral to the DOT of carrier/broker status
disputes in cargo loss and damage liability cases are likely
to constitute useless acts and wastes of time. Indeed, litigants in a dispute over DOT's owner operator/independent
contractor regulations experienced similar frustration in
another case previously discussed in this newsletter. While
the old ICC welcomed primary jurisdiction referrals during
the "balance due crisis" of the early 1990's, its successor
appears to want nothing to do with any primary jurisdiction
referrals.

u.s. District Court addresses
broker cargo liability issues
By WillIam D. BreJcha, ScopellUs, Garvin, Ught & Hanson

The pending U.S. District Court action in Custom
Cartage, Inc. v. Motorola, Inc. is providing well reasoned
and important transportation law opinions addressing a
number of issues, including broker responsibility for cargo
loss and damage claims. On February 10, 1999, Jude
Kocoras issued an opinion reported at 1999 WL 89563
wherein the court held that while brokers had no liability
under the Cannack Amendment now codified at 49 U.S.C.
§14706, shippers could state cargo loss and damage claim
causes of action against brokers for either negligence or
breach of contract. Additionally, the February 1999 opinion addressed an important Carmack Amendment preemption issue. The broker there had asserted that it had no
liability because it wasn't liable under the Carmack
Amendment and that the Carmack Amendment constituted
the sale cause of action that a shipper could bring for interstate cargo loss and damage, preempting all other causes of
action of any kind. While Judge Kocoras agreed that
Carmack preempted state law causes of action against
motor or rail carriers, nothing in Carmack was intended to
limit a shipper's ability to bring cargo loss and damage
claims against entities like property brokers who were not
subject to the broad scope of Cannack preemption.
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Subsequent to the February decision, the parties both
filed motions for summary judgment. Judge Kocoras
denied both motions in a second opinion issued
October 15, 1999 and published at 1999 WL 965686.
Building on the first Custom opinion discussed above,
Custom's argUments were all premised upon its claimed
status as a property broker not subject to Carmack liability.
Motorola's motion in tum, asserted that Custom had provided service to Motorola as a carrier, not a broker, and
therefore Motorola was entitled to summary judgment
against Custom under the Carmack Amendment as a matter
of law given the uncontested facts.
Custom first argued that Custom was a broker, not a carrier, because it never used its own tractor/trailer equipment
to move Motorola's freight. The court rejected this argument, fmding that carriers often used tractor trailer equipment owned by third parties. Thus, the fact Custom
arranged for non-Custom owned equipment to move the
freight did not establish that Custom had operated as a broker, not a carrier, on this load as a matter of law.
Custom next argued that it was a broker, not a carrier,
because it only "arranged for transport." The court also
rejected this argument, fmding that Congress defined the
"transportation services" provided by motor carriers in 49
U.S.C. §13102(19«B) as including "arranging for transportation" and that the U.S. Department of Transportation's ("DOT") regulations provide in 49 C.F.R.
§371.2(a) that "motor carriers are not brokers when they
arrange" for "the transportation of shipments they have
accepted .... " The court found these points supported
Motorola's arguments that aistom was a carrier, not a broker, on the loads in question.
Custom argued that its own sales materfals referred to
its operations as those of a "broker." However, the court
found that the manner in which one entity characterized its
operations was insufficient to establish that those operators
were either broker or carrier operations such that the
party's characterization entitled it to summary judgment.
Custom argued further that it was entitled to summary
judgment under Paul Arpin Van Lines, Inc. v. Universal
Transportation, 988 F.2d 288 (1st Cir. 1993) wherein the
Court held that a moving co~pany's "independent contractor" "non-exclusive sales agent" could only be a broker as
a matter of law. Here Custom asserted that it was a nooexclusive independent contractor for Motorola and therefore it too was a broker as a matter of law. Judge Kocoras
distinguished Arpin from the facts at issue by finding that
Custom had no contract with Motorola wherein its role was
described a "non-exclusive sales agent."
Custom's fmal argument was that Carmack Amendment
liability was limited by Congress to either the receiving
carrier, the delivering carrier, or the carrier over whose line
or route the loss occurred. As Custom was none of those
carriers, Custom asserted it could have no liability as a
matter of law. The district court rejected Custom's reading
of the statute, finding tbat the statute provided that any carrier that was "providing transportation" was liable. As
Custom admittedly "arranged for transportation," the district court found that Custom could have been providing
transportation within the meaning of the statute and rejected Custom's argument.
Motorola also raised substantial arguments in support of
its own motion for summary judgment. Motorola first
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asserted that Custom was a carrier because its DOT authority was motor carrier authority, not a broker's license, and
its promotional materials described its services as carrier
services. The district court rejected these arguments too,
fi!Jding that the facts were not clear as to whether Custom
ever held itself out as a mere broker or whether Custom
arranged for transport of Motorola's goods pursuant to its
motor carrier responsibility. The district court ignored the
authority issue, finding the authorities to be labels which
were not conclusive of the brokerlcarrier issue.
Accordingly, the parties' respective motions for summary judgment were denied. More importantly, this opinion
constitutes an important one in several respects. First, it
made short work of one of the transportation broker's oldest and most compelling Carmack Amendment defenses,
that being that as a broker, it merely "arranged for transportation" and therefore had no carrier liability. Per this
Custom decision, however, any claimant can evade this
defense at the summary judgment stage by alleging that the
purported "broker" held out "motor carrier services" and
"arranged for transportation" as a motor carrier per 49
U.S.C. §13102(19XB). If any facts supported this claim,
the claimant could defeat the broker's summary judgment
motion and force a trial on the issue of the purported broker's status as either a broker not subject to Carmack liability or a carrier subject to Carmack liability.
The decision was also important because of authority
issues. Custom's DOT authority was motor carrier authority, not brokerage authority. Motorola relied heavily on this
fact in its motion, arguing that Custom's motor carrier
authority and its lack of a broker's license established that
Custom served Motorola as a carrier on this load.
However, the district court found that authorities were
merely labels that were not dispositive of the carrier/blOker
status dispute for purposes of summary judgment. Thus,
entities involved in broker carrier damage litigation will
not be able to use their respective DOT authorities to
resolve disputed brokerlcarrier status issues based on Judge
Kocoras' rationale.

No federal jurisdiction over
broker claim for unpaid
freight charges
By William D. Brejcha, Scopelltls, Garvin, Ught & Hanson

In S&B Transportation Inc. v, Allan Distributors, 1999
Fed. Car. Cases '84, 104 (E.D.N.Y. 3/3011999), the U.S.
district court dismissed a broker's freight charge collection
suit relating to interstate transportation for lack of federal
jurisdiction. The broker claimed that the interstate nature of
the loads it arranged created a federal question when the
shippers involved took certain unauthorized offsets for
claimed cargo loss and damage claims. The defendants
moved to dismiss under Federal Rule 12(b)(1) for lack of
subject matter jurisdiction and the district court granted the
motion.
The district court cited Servicemaster v. FTR Transport,
Inc., 868 F.Supp. 90, 95 (E.D.PA. 1994) where the district
court dismissed an overcharge action against a broker for
lack of subject matter jurisdiction, noting that Congress
allowed for broader federal jurisdiction in carrier litigation
Vol. 35, No.3, May 2000

than in broker litigation. The district court also found that
28 U.S.C. §1337 did not support federal jurisdiction over
the claim in issue because no one claim within the broker's
$18,000 aggregate claim exceeded $10,000. The district
court further found that no diversity jurisdiction could be
claimed as the amount in dispute was less than the $75,000
jurisdictional minimum. Finally, the district court found no
basis for federal jurisdiction over this dispute because federallaw did not regulate broker-shipper rates.
S&B Transportation is significant for reasons beyond
those expressed in the district court's opinion. For exam·
pie, cargo loss and damage claimants might seek to bring
state law claims (i.e., negligent entrustment or breach of
interstate transportation contract) in federal court based on
some federal question theory arising out of the interstate
nature of the transportation from which the cargo loss and
damage claim arose. Based on S&B Transportation, however, litigants who seek to bring state law claims against
brokers which arise from interstate transportation will need
to bring those claims in state court unless they can establish
some independent basis for federal jurisdiction over such
claims such as diversity jurisdiction.

OSHA remedy preempts truck
driver's wrongful discharge
claim
By Wltllam D. Brejcha, Scopelltla, Garvin, Light & Hanson

The U.S. Court of Appeals for the Sixth Circuit has
affirmed the dismissal of a truck driver's common law
wrongful discharge claim in Barlaw v. The Martin-Brower
Company, 2000 U.S. App. LEXIS 443 (6th Cir., 1/5/2000).
The plaintiff truck driver claimed he had been terminated
because he had refused to operate his truck in violation of
the U.S. Department of Transportation's ("DOT') Motor
Carrier Hours of Service rules which are published at 49
C.F.R. 395.3. The defendant moved to dismiss, asserting
that the plaintiff had not pursued what Congress had established as an exclusive remedy for discrimination against an
employee who refused to operate a vehicle in violation of a
regulation, standard, or order of the United States related to
commercial vehicle safety or health in 49 U .S.C.
§31105(a)(I)(B)(i) of the Surface Transportation
Assistance Act ("STAA'') of 1982.
49 U.S.c. §31105(b) provides that an employee claiming unlawful discrimination in violation of the STAA can
file an administrative complaint with the OSHA division of
the U.S. Department of Labor. 49 U.S.C. §31105(b) also
provides that if OSHA finds a violation, it may order an
abatement of the violation, reinstatement of the driver, and
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an award of compensatory damages. 49 U.S.c. §31l05(c)
further provides that the Secretary of Labor's final orders
in commercial vehicle safety discrimination cases are subject to review by appropriate United States Circuit Courts
of Appeals. Based on this statutory scheme, the district
court found tbat the STAA remedy was the exclusive remedy for bours of service discrimination and dismissed the
plaintiff's action.
On review, the plaintiff argued that while STAA might
constitute the exclusive federal law remedy for hours of
service discrimination, STAA was no impediment to his
Kentucky state law action for wrongful discharge.
However, Kentucky law provided tbat if a statute prescribed certain conduct as unlawful and provided a civil
remedy, then the statutory remedy constituted tbe exclusive
remedy under Kentucky law. On that basis, the Sixth
Circuit rejected the driver's claim.
The plaintiff also asserted that the defendant's conduct
violated the Kentucky public policy articulated in a statute
that allowed the state to adopt safety regulations. The court of
appeals, however, found that common law actions based on
public policy must be based on fundamental and well-defined
public policies. The court went on to find that the vague
Kentucky statutory provisions on which the plaintiff relied
oonstituted an insufficient public policy claim. Accordingly,
the Sixth Circuit rejected this theory too.

This decision is significant as it confinns the OSHA
remedy as the driver's only re.medy where the driver complains of discipline or termination resulting from a motor
carrier's alleged violation of DOT's hours of service
rules. The decision is also important as it empbasizes the
principle that state law public policy claims relating to
motor carrier compliance with DOT's safety rules, including the hours of service regulations, must be premised on
clearly stated and fundamental public policy provisions,
not mere vague and ambiguous statutory references to
safety.
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