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Without an accurate
understanding of the
applicable laws and
strong compliance
programs, transportation
intermediaries and
3PLs face a serious
risk of violating anticorruption laws.
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NTITIES AND INDIVIDUALS engaged in international commerce
are subject to strict anti-corruption prohibitions. Violation of these restrictions can occur in both usual and unexpected ways and can result in financial
penalties, criminal prosecution or other extreme sanctions. Law enforcement
and internal company investigations indicate that almost all bribery schemes,
including in particular those that are connected to international supply chains,
involve intermediaries such as third-party-logistics providers (3PLs). Virtually
all transportation intermediaries and 3PLs that are involved with the international supply chain, regardless of size, will at some point encounter possible
corruption, directly or indirectly. Without an accurate understanding of the
applicable laws and strong compliance programs, those entities face a serious
risk of violating anti-corruption laws, incurring substantial penalties and other
expenses and, with increasing frequency, criminal prosecution.
■ U.S. Foreign Corrupt Practices Act
The United States Foreign Corrupt Practices Act (FCPA) has been in existence since 1977. The law’s accounting provisions apply to companies publicly
listed in the U.S. Its bribery provisions, which are considered in this article,
apply to all U.S. persons and companies, as well as to foreign companies that
use U.S. instrumentalities to carry out prohibited activities. FCPA enforcement
efforts by the U.S. Department of Justice (DOJ) and the U.S. Securities and Exchange Commission (SEC) have increased dramatically during the past decade.
It has been widely reported that, in 2014, 10 companies paid $1.56 billion to
resolve FCPA investigations, six individuals pled guilty to criminal charges related to FCPA violations and several other individuals were indicted or arrested
and charged with alleged FCPA violations. While fines and convictions were
lower in 2015, there is no indication that enforcement efforts have lessened.
Historically, most, but not all, FCPA enforcement actions have involved large
corporations and large bribery amounts. Some small companies and individuals
have assumed to their peril that they were below government radar screens. It’s
worth noting that there are no de minimis exceptions to the FCPA rules or those
of most other anti-corruption laws. Equally important, the DOJ has specifically
stated that it will actively investigate and prosecute culpable senior executives
for violations by their companies.
While the law is complex, simply put, the FCPA’s bribery provisions prohibit
corrupt payments to foreign government officials in order to obtain or retain
business or to secure an improper advantage. 3PLs must note that bribes paid
by agents or subcontractors can create liability for U.S. companies if the U.S.
entity has actual knowledge of the activity or even of circumstances that signal
improper payments. In other words, a U.S. person cannot consciously disregard
or ignore warning signs that bribes are being paid in connection with a transaction it is handling. Enforcement authorities sometimes pursue indirect liability
theories as well, such as aiding and abetting and conspiracy, in order to prosecute complicit participants in bribery cases.

■ Other Anti-Corruption
Laws
In addition to the FCPA, there are
a growing number of other anti-corruption laws that can apply to transactions handled by 3PLs. The U.K.,
Canada, Brazil, China, Mexico and
more than 40 other countries have
anti-corruption laws that contain prohibitions similar to those in the FCPA
but, in many cases, cast a broader net
by including sanctions for private and
commercial bribery. Enforcement efforts vary widely but some countries
(including the U.K., in particular)
are enforcing their laws aggressively. In many countries, the laws are
stricter than the FCPA, including, for
example, the absence of any “facilitating payment” exception in many instances and draconian remedies such
as, under Mexico’s anti-bribery law,
possible dissolution of the prosecuted
company and forfeiture of its assets.
In certain circumstances, U.S. 3PLs
or their affiliates operating in multiple
jurisdictions may be subject to a variety of these foreign anti-corruption
laws, in addition to the FCPA.
■ Potential Operational
Areas of Exposure for 3PLs
FCPA challenges can arise anywhere in the supply chain. Interactions with foreign government
officials are a necessary link in the
successful delivery of goods being
imported or exported. Amounts demanded for expediting processes or
reducing the cost of a transaction are
often small compared with the value
of the goods or the importance of
more-rapid processing. It is frequently assumed that payments of this type
are covered by an exception to the
FCPA because they may be so-called
“facilitating payments.” However,
current enforcement guidance indicates that the DOJ and/or the SEC
are increasingly asserting that such
exception does not apply. In addition,
and perhaps more importantly, most
non-U.S. anti-corruption laws do not
contain any exception for “facilitating
payments” – even if such practices
are widespread and accepted as a local “cost of doing business.”

FCPA exposure (and, for that matter, exposure to other anti-corruption
laws) can also arise for 3PLs in many
much smaller, “everyday” operational business activities. Successfully
standing up and operating a distribution center requires a multitude
of operating permits and licenses.
These transactions, which likely are
necessary to a 3PL’s very existence in
a particular market, require the exercise of extreme caution. 3PLs that
have operations in foreign markets
(particularly those that own, in part
or in full, facilities in those markets)
may be targeted for bribes in many
instances, such as in connection with:
• Issuance of construction permits
from local authorities;
• Periodic building-code or safety
inspections;
• Obtaining facility-based operating
permits, such as for racking, storage of hazardous materials or firesuppression systems;
• Securing local business-use or operational licenses, including with
respect to local area trucking or
drayage services;
• Enforcement of local motor carrier safety rules and regulations,
perhaps for something as minor as
speeding violations;
• Employment-related licenses or
permissions; or
• Facility security considerations,
including local police or private
security guard needs.
3PLs have the additional risk that
their activities may be scrutinized as
part of industry-wide or geographic
enforcement efforts. Government investigations have sometimes focused
on specific industries, such as the oil
and gas and pharmaceutical industries. Thus, 3PL operations in particular countries may also be the subject
of specific scrutiny based on the type
of products being stored, processed
or shipped. Sensitive products, such
as pharmaceuticals or other regulated
and high-value commodities, may
garner particular attention.
■ Compliance Programs
The most practical protection
against possible liability for violation

of anti-corruption laws is a strong
compliance program. Even small
companies can benefit significantly
from a well designed and carefully
administered compliance program.
Under the FCPA, maintaining such
a program will not constitute a complete defense if a violation occurs, but
such efforts often serve to mitigate
penalties that would otherwise apply. More importantly, an effective
compliance program will not only
identify suspicious situations, but
also feasibly prevent the occurrence
of a violation. Failure to take the necessary steps to prevent violations will
certainly be an aggravating factor in
an enforcement action and, in the
case of one of the more controversial
aspects of the U.K. Bribery Act, may
constitute an actionable corporate offense in itself.
The first steps in a compliance program are education and communication. Employees, agents, consultants
and subcontractors must be made
aware of applicable prohibitions, senior management’s strong directive
that violations will not be permitted and the consequences of failure
to follow management’s compliance
directive.
Employees, wherever located,
should be trained and coached early
and often that no sale, or the obtaining of a local permit, is worth making
if it violates law and the company’s
compliance program. Similarly, management of facilities in foreign countries must have effective escalation
protocols and the support of the
headquarters in rejecting requests for
bribes by local authorities. Of equal
importance is the inclusion of practical and effective procedures to anticipate problems, monitor adherence
and spotlight potential violations on
a continuous basis.
Each company’s compliance program should fit its specific operations
and particularly unique exposures in
the various countries in which it operates. The cost of a good compliance
program pales in comparison with
the cost of responding to an FCPA
or other government enforcement
action.
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■ Foreign Counsel
Understanding the detailed requirements of foreign anti-corruption laws and the specific rules and
procedures applicable to foreign government officials with whom a 3PL or
its representatives may interact is a
key part of compliance with the FCPA
and other anti-corruption laws. Competent local counsel in the applicable
jurisdiction can prove invaluable for
both purposes.
It’s essential that local counsel
be familiar not only with local logistics procedures and rules but also
with the essential elements of the
FCPA and other applicable anti-corruption laws. However, finding the
right local counsel for assignments
of this type can be challenging. Either outside or in-house U.S. compliance counsel should be able to
identify local firms with such competencies from referrals provided by
colleagues or from website or legal
directory information.
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Alternatively, other U.S. companies operating in the region can be
asked for referrals or a request can
be made to the commercial section
of the U.S. Embassy in the applicable
country. In some countries, even the
selection of local counsel can entail
FCPA risks and should be carefully
evaluated.
■ Conclusion
It is estimated that more than $1
trillion is paid in bribes every year.
While that global statistic is staggering in itself, the impact of bribery
on companies and individuals who
become the subject of an anti-corruption investigation is certainly felt
much more directly.
Any benefit conferred by the alleged bribery is soon outstripped by
the cost of coping with a resulting investigation and sanctions that may be
imposed. It is common for large companies to spend millions responding
to corruption charges and for smaller

companies and individuals to face
investigation and defense costs that
exceed their available resources.
Monetary penalties are generally
not insurable, and most D&O policies
cover only a small fraction of FCPA
investigation costs, if any, and may
not have global coverage.
There are specialized insurance
products that may cover a larger part
of FCPA investigation costs but they
are in many cases prohibitively expensive and may not respond to alleged violations of non-U.S. laws or
provide local legal defense in overseas jurisdictions. Investing in effective anti-corruption training and
compliance programs is a far more
efficient method for handling corruption risk in the international logistics
marketplace.
John Hove and Jake Fisher are partners at law firm Scopelitis, Garvin,
Light, Hanson & Feary, P.C.

